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The publishing of report is timely, given the events and growing relevance of intellectual
property and public health, the report will serve as a policy and advocacy tool, now that
Uganda is currently preoccupied with reform for its commercial laws, which includes
the patent law.

More importantly, the publication comes at a time when the members of the WTO
are preparing to converge in Cancun (Mexico) to negotiate various agreements and
provisions including IP and health. In addition, most members states of the World
Trade Organisation (WTO) are in the process of revising their laws to comply with the
Trade Related Intellectual Property Rights (TRIPS).

To comply with TRIPS, however, patent legislation is being introduced in many
countries where previously it did not exist. While the pharmaceutical industry argues
that such policy is necessary to promote innovation, we believe that the impact will be
to reduce competition, push up prices and limit access to drugs in the worldis poorest
countries.

There are alternative means of increasing access to medicines. These include
compulsory licensing, where a patent is overridden in turn for payment of a royalty,
and differential pricing, where poorer countries pay considerably less for a product
than wealthier ones. However, such measures continue to generate controversy. While
TRIPS remains the focus of intense international debate, within many countries there
has been relatively little discussion of the potential impact of the agreement. Worse
still, some countries like Uganda are causing worry among stakeholders by the apparent
stampeding of the IP Legislation process.

Increasingly, legislators, healthcare providers, the media and other stakeholders are
becoming aware that a debate on IP legislation is an essential part of the process of
ensuring equitable access to health for all, particularly in developing countries like
Uganda. This report explains the process of reform of the patent law and will trace
the genesis of the process as well as stakeholder involvement, with a view to pointing
out apparent pitfalls and recommendations to realign stakeholder involvement in the IP
legislation process. The benepts from such an approach cannot be overemphasized.

Rosette Mutambi
Coordinator, HEPS-Uganda
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Uganda is currently preoccupied with reforms for its commercial laws. The
patent law is one of the laws under reform. A draft bill known as the Industrial
Property bill is pending submission to cabinet at the time of writing. This
report explains the process of reform of the patent law and traces the genesis
of the process, stakeholders involvement, as well as the driving force for the
reforms.

A bjfgntmc

The commercial law reform process commenced as far back as 1994 when the
Uganda Institutional capacity Building project (ICB project) was designed:.
But the idea had been yoated in the country as early as late 1990 with the
establishment of the Law Reform Commission to reform all the outdated
reforms. Intellectual property laws were among laws for reform. This was in
anticipation of the outcome of the Uruguay round of negotiations that were
already underway.

The ICB project consisted of several components hosted under different
ministries. The Ministry of Justice and Constitutional Affairs hosted the legal
sector component. The Uganda Law Reform commission (6the commissiond),
a statutory body mandated to reform law in Uganda!, commenced with law
reform as a sub component of the legal sector component in 1995.

The reform process covered a number of laws divided into clusters. Commercial
laws including intellectual property laws were among the clusters of laws to be
reformed. Under the legal sector component, the Ministry of justice hired a
team of consultants from Reid & Priest LLP of Washington DC to study the
range of commercial laws, including patent law, and make proposals for reform.
The team co-opted two Ugandan law prms to co-execute the task.

The team issued their draft report in 1997. The Commission reviewed the draft
and made comments. The consultants came up with the pnal report in 1998,

The commission was able to carry forward the reform process with funding
from USAID and the Justice Law and Order sector of the Ministry of Justice
obtained in 2000 & 2001.

USAID also hired a consultant, Mr. Michael Hathaway from Nathan Associates

* The Law Reform commission was established by the Uganda Law Reform commission Statute of 1990.
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of Virginia State, USA, to provide technical expertise to the LRC but he did
not execute the contract owing to his 0 busy schedules.6 He was replaced with
another consultant from Nathan Associates, Mrs. Judy Goans, in August 2001.
The consultant helped to put together the prst drafts for various laws including
the patent bill.

The terms of reference for the consultant were:-

A To prepare a background paper covering a review of the relevant
existing laws on corporate and individual insolvency including those
with a bearing on the identiped laws.

A To review and identify laws in line with international and regional
commitments and undertake a comparative analysis of the laws and
policies of other jurisdictions including countries whose economies are
in transition.

A To identify outmoded laws and provisions relating to intellectual
property and modify them so that they are up to date with other
economic, social, technological and other developments that have taken
place in the world.

A To guide consultative meetings and a workshop with selected key
stakeholders constituted into a taskforce selected by ULRC and agreed
to by the consultant.

A To propose and make recommendations on all laws studied and prepare
a report incorporating all work done under the study.

LEFT OUT: Auccess Coalition members, Health Advocates attending a meeting on
health care in Jinja, Uganda.
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Prior to the commercial law reform processes, Uganda had an IPR regime
comprised in the following laws:

A The Patent Statute No. 10 of 1991
A The Copyrights Act, Chapter 81

A The Trade marks Act, cap 83
A

The United Kingdom Designs (protection) Act, Chapter 84 (This
law was enacted by the Ugandan parliament to protect UK designs in
Uganda and it was part of the laws of Uganda.)

Most of these laws had been modeled on the UK legislation and were passed by
the Ugandan Parliament soon after independence?. Apart from the Patent Act,
which was enacted in 1991, these laws have not been amended and have been
overtaken by developments in the international regime.

ONKHBX BNMRHCDQ@SHNMR ENQ QDENQL

The reform of commercial laws was based on two policy considerations. The
prst one was the developments in international law and commercial discourse,
which rendered Ugandaks commercial law regime obsolete. The second one
was predicated on the theory that these obsolete commercial laws were an
impediment to foreign direct investment (FDI) and technology transfer. In
the case of intellectual property law, the immediate policy consideration was
that, being a member of WTO, Uganda was obliged to comply with the TRIPS
agreement by reforming its IP law to conform to the minimum standards set
therein®,

However, the reason for the policy decision to reform the patent law ahead of
the deadline is unclear. The TRIPS agreements gives least developed countries,
up to 2006 to comply and up to 2016 for pharmaceuticals. Uganda, being one
of the least developed countries still had three years (at the time of production
of this report) and 13 years in the case of medicines to comply with the TRIPS
agreement. Two reasons are suspect. The prst one is the theory that was touted
from the inception of the reform process, that stronger intellectual property is
conducive for FDI and technology transfer. The idea of FDI and technology

2 Uganda became independent in 1962.
% Speech by Hon Janat Mukwaya, Minister of Justice at the Consultative Workshop organized by ULRC; See Workshop
report.
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